I. INTRODUCTION
Like the opinions in many other recent equal protection cases, the Supreme Court's opinions in Grutter v. Bollinger 1 and Gratz v. Bollinger, 2 the cases decided in June 2003 that challenged the University of Michigan's affirmative action plans, are disturbing in their mechanical, technical tone and seeming distance from real life racial inequality. The language of equal protection analysis has become regimented, fixed, and increasingly removed from the problems of ignorance, intolerance, and outright racism that continue to plague American society. Against this backdrop, a minority of Supreme Court justices have written about the need to depart from the strict formalism of equal protection review and the need to confront societal discrimination openly. There is only one Equal Protection Clause. . . . It does not direct the courts to apply one standard of review in some cases and a different standard in other cases. . . . I am inclined to believe that what has become known as the two-tiered analysis of equal protection claims does not describe a completely logical method of deciding cases, but rather is a method the Court has employed to explain decisions that actually apply a single standard in a reasonably consistent fashion. I also suspect that a careful explanation of the reasons motivating particular decisions may contribute more to an identification of that standard than an attempt to articulate it in all-encompassing terms. It may therefore be appropriate for me to state the principal reasons which persuaded me to join the Court's opinion.
Id.
In Craig v. Boren, Justice Rehnquist opposed the subjective element of the tiers of review, asking, "how is this Court to divine what objectives are important? How is it to
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Ginsburg is notable among this group for her open and transparent discussion of societal injustice and racism, her encouragement of similar openness and transparency in affirmative action programs, and her concrete suggestions for developing a more flexible standard in reviewing equal protection cases. Ginsburg's separate opinions in Grutter and Gratz add a thoughtful articulation of the anti-formalism position to the affirmative action debate by laying a foundation in equality and human rights doctrine and advocating for a less formalistic standard of review in these cases.
II. BEFORE GRUTTER AND GRATZ: THE SUPREME COURT'S AFFIRMATIVE ACTION ANALYSIS
A. Affirmative Action Review Under the Three-Tiered System
The Supreme Court currently views government actions that differentiate between people based on their race with extreme suspicion. Under the Court's strict scrutiny standard of review, laws that treat people of one race or ethnicity differently from those of another must be narrowly tailored to serve a compelling governmental interest in order to be deemed constitutional under the Equal Protection Clause of the Fourteenth and Fifth Amendments. 4 This standard of review has been used to strike down many malevolent laws that discriminated against African-Americans, such as those promoting school segregation and banning interracial marriage. 5 After some initial uncertainty, the Court has decided that racebased affirmative action policies as well as race-based discriminatory policies should be subject to strict scrutiny because they differentiate among people according to their race and ethnicity. 6 Initially, in Regents of University of California v. Bakke, a case that indetermine whether a particular law is 'substantially' related to the achievement of such objective, rather than related in some other way to its achievement?" 429 U. S. 190, 221 (1976) 163-65 (1984) . 4 The concept of strict scrutiny was first used with reference to racial classifications in Korematsu v. United States, 323 U.S. 214 (1944) , which held that the policy of incarcerating individuals of Japanese descent during World War II was constitutional because it responded to national security concerns. Strict scrutiny was subsequently developed in a series of race-related cases. See, e.g., Loving v. Virginia, 388 U.S. 1 (1967) (holding that an anti-miscegenation statute was unconstitutional because there was no overriding purpose to the statute other than racial discrimination); see generally LAURENCE H. TRIBE, AMERICAN CONSTITUTIONAL LAW 1466-514 (2d ed. 1988) (discussing the development of strict scrutiny for race-based classifications). volved a challenge to the University of California's plan to set aside a certain number of medical school seats for minority students, the Court ruled against the race-based affirmative action program, but the Court did not issue a majority opinion, and it did not reach a consensus on what standard of review to apply. 7 Four justices wrote that in order for race-based affirmative action programs to survive constitutional scrutiny, the government policies must be substantially related to serving important governmental interests-one could label such standard as intermediate scrutiny, although none of the four justices had called it so.
8 According to Justice Powell, however, strict scrutiny should be applied to race-based affirmative action programs, and achieving diversity, not remedying general societal discrimination nor increasing medical services in minority communities, constituted a compelling state interest 9 -an element under strict scrutiny. However, he stated that reserving a specified number of seats for minority students in an academic program, which was the case in Bakke, was not narrowly tailored to achieving diversity. 10 Thus, race or ethnicity could only be one among many factors considered when making individual admissions determinations.
11
After Bakke, the Court continued to vacillate on the appropri-7 438 U.S. 265, 271 (1978) . 8 Id. at 359 ("[A] number of considerations-developed in gender-discrimination cases but which carry even more force when applied to racial classifications-lead us to conclude that racial classifications designed to further remedial purposes must serve important governmental objectives and must be substantially related to achievement of those objectives." (internal quotation marks omitted)). 9 Id. at 305-15. Powell wrote:
[T]he attainment of a diverse student body . . . clearly is a constitutionally permissible goal for an institution of higher education. Academic freedom, though not a specifically enumerated constitutional right, long has been viewed as a special concern of the First Amendment. The freedom of a university to make its own judgments as to education includes the selection of its student body. Id. at 311-12. 10 Id. at 315. It may be assumed that the reservation of a specified number of seats in each class for individuals from the preferred ethnic groups would contribute to the attainment of considerable ethnic diversity in the student body. But petitioner's argument that this is the only effective means of serving the interest of diversity is seriously flawed.
Id.
11 Id. (Justice Powell states that " [t] he diversity that furthers a compelling state interest encompasses a far broader array of qualifications and characteristics of which racial or ethnic origin is but a single though important element. Petitioner's special admissions program, focused solely on ethnic diversity, would hinder rather than further attainment of genuine diversity." (emphasis in original)).
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[Vol. 7:357 ate standard to apply to race-based affirmative action, in part because of its ambivalence about the appropriate level of deference to give to Congressional action. For example, in Fullilove v. Klutznick, the Court deferred to Congress and upheld a federal program that granted government contracts to minority-owned businesses, again without a majority consensus on the appropriate standard of review to apply. 12 In City of Richmond v. J.A. Croson Co., however, the Court ruled in favor of applying strict scrutiny to race-based affirmative action programs and rejected the assertion that remedying past general societal discrimination is a compelling state interest. The Court held that a Richmond, Virginia, program that favored construction contract grants to minority-owned businesses was unconstitutional. 13 The Court, however, applied intermediate scrutiny in Metro Broadcasting, Inc. v. Federal Communications Commission, a case that involved a challenge to a federal program that gave minority applicants preference for receiving television and radio broadcast licenses.
14 The Court deferred to Congress and held in Metro Broadcasting that intermediate scrutiny applied to benign race-based classifications, whether they aimed to remedy discrimination or promote diversity.
15 Metro Broadcasting's affirmative action program survived constitutional scrutiny under this standard because promoting broadcast diversity was deemed an important governmental interest and expanding minority ownership was considered substantially related to this goal. 16 Thus, the affirmative action program met both elements of intermediate scrutiny. However, the dissenting justices pointed out that Congress should not receive extra deference nor should federal affirmative action programs be reviewed under a different level of scrutiny as states' 12 448 U.S. 448, 472 (1980) . A program that employs racial or ethnic criteria, even in a remedial context, calls for close examination; yet we are bound to approach our task with appropriate deference to the Congress, a co-equal branch charged by the Constitution with the power to provide for the . . . general Welfare of the United States and to enforce, by appropriate legislation, the equal protection guarantees of the Fourteenth Amendment. Id. (internal citations and quotation marks omitted).
13 488 U.S. 469, 493 (1989) (holding that all classifications based on race are suspect and should be subject to the same standard of review regardless of the legislative intent).
14 497 U.S. 547 (1990). 15 Id. at 564-65 (holding that benign race-conscious measures mandated by Congress, even if those measures are not "remedial," are "constitutionally permissible to the extent that they serve important governmental objectives within the power of Congress and are substantially related to achievement of those objectives"). 16 Id. In Adarand Constructors, Inc. v. Pena, however, the Court reversed Metro Broadcasting to hold that, in the interests of applying consistent standards to all race-based classifications, viewing all such classifications skeptically, and applying congruent analyses to Fourteenth Amendment and Fifth Amendment equal protection cases, all race-based classifications were to be subjected to strict scrutiny. 18 Since then, the Court has continued to apply strict scrutiny to race-based affirmative action programs. Although Justice O'Connor wrote in the Adarand opinion that "we wish to dispel the notion that strict scrutiny is 'strict in theory, but fatal in fact, '" 19 it has nevertheless been difficult for race-based affirmative action plans to survive such a stringent review.
20
Gender classifications, unlike race-based ones, are subject only to intermediate scrutiny review, 21 and this standard has made it easier for gender-based classifications to survive equal protection review. 22 Gender classifications, unlike race-based ones, were made for the alleged purpose of "protecting" women rather than oppressing them. However, when Ginsburg argued a series of landmark gender discrimination cases before the Court in the 1970s, she demonstrated that laws intending to award women special benefits based on stereotypical assumptions about their roles in society only perpetuated those stereotypes. 23 As a result, she advo- The U.S. Supreme Court has yet to decide a gender-based affirmative action case under the Equal Protection Clause, 25 and the lower courts are divided on the appropriate standard for reviewing such programs. 26 The majority of the circuits apply the intermediate scrutiny test to gender-based affirmative action programs, making them easier to survive judicial review than the race-based affirmative action programs, which are reviewed under strict scrutiny. 27 While this distinction may make some sense in the universe of legal logic, there is something perverse about the Court's analysis of equal protection cases, and the distinction the Court has drawn when reviewing race-based and gender-based affirmative action programs. The Equal Protection Clause was originally created for the purpose of instituting racial equality 28 
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under the Equal Protection Clause makes it easier to institute policies that promote gender equality than racial equality. 30 Justice Stevens noted this anomalous result in his dissent in Adarand.
31
B. Ginsburg's Departure from the Tiers of Review
Ginsburg's equal protection analysis stands out against this backdrop for its willingness to inject the language of fairness into an area of law that has become all too dominated by legal formalism. Following Justice Marshall's and Justice Stevens's objections to the use of three formal tiers of review, 32 Ginsburg's equal protection jurisprudence is characterized by a lack of willingness to compress a complex area of legal analysis into a three-tiered, overly 30 See id. at 1564. 31 Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 247 (1995) (Stevens, J., dissenting). In Stevens's dissent, he wrote that today's lecture about 'consistency' will produce the anomalous result that the Government can more easily enact affirmative-action programs to remedy discrimination against women than it can enact affirmativeaction programs to remedy discrimination against African-Americans-even though the primary purpose of the Equal Protection Clause was to end discrimination against the former slaves.
Id.
32 Justice Marshall, in his dissent in San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 98 (1973) (Marshall, J., dissenting), protested the oversimplification of equal protection Review into two simple standards, writing that:
I must once more voice my disagreement with the Court's rigidified approach to equal protection analysis. The Court apparently seeks to establish today that equal protection cases fall into one of two neat categories which dictate the appropriate standard of review-strict scrutiny or mere rationality. But this Court's decisions in the field of equal protection defy such easy categorization.
Id. (internal citations omitted). Justice Stevens believed in only one standard of review, writing that:
There is only one Equal Protection Clause. It requires every State to govern impartially. It does not direct the courts to apply one standard of review in some cases and a different standard in other cases. Whatever criticism may be leveled at a judicial opinion implying that there are at least three such standards applies with the same force to a double standard. I am inclined to believe that what has become known as the two-tiered analysis of equal protection claims does not describe a completely logical method of deciding cases, but rather is a method the Court has employed to explain decisions that actually apply a single standard in a reasonably consistent fashion. I also suspect that a careful explanation of the reasons motivating particular decisions may contribute more to an identification of that standard than an attempt to articulate it in allencompassing terms. It may therefore be appropriate for me to state the principal reasons which persuaded me to join the Court's opinion. Craig v. Boren, 429 U.S. 190, 211-12 (1976) (Stevens, J., concurring). See also Shaman, supra note 3, at 163-65.
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[Vol. 7:357 simplified, all-purpose standard. 33 She shies away from the prevailing tendency to divide equal protection review into three formal, distinct tiers, believing that the Court has in reality used a much wider range of review in analyzing different types of classifications. 34 She has noted the absurdity of a three-tiered system that makes race-based affirmative action plans that aim to remedy racial inequality much more difficult to uphold than gender-based affirmative action plans.
35 She has also criticized "endeavors to bundle the U.S. Supreme Court's equal protection decisions into neat packages under the headings [of] 'strict scrutiny,' 'intermediate inspection,' and relaxed or rational 'relationship.'" 36 Ginsburg's opinion in United States v. Virginia (VMI) demonstrates her flexibility toward equal protection analysis. 37 In that case, women seeking admission to the all-male Virginia Military Institute (VMI) challenged Virginia's restriction of admitting only men into VMI's unique military style education as a violation of the Equal Protection Clause. 38 The Virginia Court of Appeals held that the program was in fact unconstitutional and offered the state several options for curing the constitutional violation, including admitting women, establishing a separate program for women, and privatizing the school, so that state action was no longer involved 33 On the other side of the affirmative action debate, Justices Rehnquist and Scalia have also objected to the tiers of review.
How is this Court to divine what objectives are important? How is it to determine whether a particular law is "substantially" related to the achievement of such objective, rather than related in some other way to its achievement? Both of the phrases used are so diaphanous and elastic as to invite subjective judicial preferences or prejudices relating to particular types of legislation, masquerading as judgments whether such legislation is directed at "important" objectives or, whether the relationship to those objectives is "substantial" enough. Craig, 429 U.S. at 221 (Rehnquist, J., dissenting).
Justice Scalia has also criticized the tiers of review. United States v. Virginia (VMI), 518 U.S. 515, 568 (1996) (Scalia, J., dissenting). Justice Scalia argues in his VMI dissent that imposing restrictions on state activities by heightening equal protection analysis under the tiers of review is arbitrary, discretionary, and unnecessary, and longstanding practices not expressly prohibited by the Bill of Rights should not be prohibited by the Court under heightened equal protection review. Id. Despite this criticism from both the left and the right, the tiers of review still survive. 34 and the school could have greater leeway to pursue gender-based policies. 39 Virginia chose to establish a separate school for women, and VMI involved a challenge to the constitutionality of that plan. 40 The plaintiffs argued that establishing a separate school was not an adequate remedy because the separate school for women did not have the same resources that VMI had, and it did not use VMI's strict "adversative method"-the refusal to use that method was based on stereotypes about women. 41 Despite Ginsburg's earlier advocacy for the application of strict scrutiny to gender-based classifications in her work with the Women's Rights Project of the American Civil Liberties Union (ACLU), in VMI, she declined to raise the standard of review for gender-based discrimination to strict scrutiny. Ginsburg thereby disappointed many feminist observers; she, however, did apply a higher form of scrutiny to gender-based classifications than the standard that had previously been applied by the Court. While Ginsburg's VMI opinion technically comports with precedent and applies intermediate scrutiny to Virginia's sex-based classification, she heightens intermediate scrutiny by referring to it as "skeptical scrutiny" 42 and by requiring an "exceedingly persuasive justification" element, instead of the merely "important state interest," one previously mandated by intermediate scrutiny. 43 Her opinion de- 39 Id. at 525-26. 40 Id. at 526-27. 41 Id. 42 Id. at 531 ("Parties who seek to defend gender-based government action must demonstrate an 'exceedingly persuasive justification' for that action. Today's skeptical scrutiny of official action denying rights or opportunities based on sex responds to volumes of history." parts from the rigid three-tiered system by elevating the requirements of intermediate scrutiny, yet falling short of strict scrutiny. Some commentators attribute Ginsburg's reluctance to raise the standard of review for gender-based classifications to strict scrutiny to her desire to ensure a greater likelihood of success for affirmative action programs for women. 44 Ginsburg has indicated that she finds it problematic that the more demanding standard for race-based discrimination makes race-based affirmative action more difficult to uphold than gender-based affirmative action. 45 She may therefore have been motivated by the desire that strict scrutiny not be used to invalidate gender-based affirmative action, as was the case for the race-based affirmative action in Adarand, a case decided by the Court shortly before VMI. 46 These concerns, combined with Ginsburg's willingness to depart from a strict threetiered system of review, may have contributed to her decision to adopt a heightened standard of review for the gender-based classification at issue in VMI without applying strict scrutiny. Ginsburg's VMI decision displays an overall willingness to be flexible that transcends the formal and rigid tripartite system of categories of review. 47 Ginsburg's dissenting opinion in Adarand also reflects her flexibility with respect to equal protection analysis. She encourages 45 See Ginsburg & Merritt, supra note 35, at 270 ("Ironically, the less rigid standard for sex classifications has led some decisionmakers to conclude that efforts to assist women through affirmative action are less vulnerable to constitutional attack than efforts to aid historically disadvantaged racial minorities. That, I think, is a most troublesome notion.").
46 See Ellington et al., supra note 44, at 756. 47 Justice Scalia criticized the VMI majority opinion's reliance on the "exceedingly persuasive" standard in his dissenting opinion in that case as an unjustified departure from precedent and an unsubstantiated reading of the holdings in Hogan and J.E.B. United States v. Virginia (VMI), 518 U.S. 515, 571-72 (Scalia, J., dissenting). deference to Congress, 48 and although she writes approvingly of the need for close review of affirmative action programs, she observes that the purpose of strict scrutiny is to "distinguish legitimate from illegitimate uses of race in governmental decision making, to differentiate between permissible and impermissible governmental use of race, to distinguish between a 'No Trespassing' sign and a welcome mat," as well as to prevent undue trammeling of the majority's rights. 49 Her proposed standard of review is much less strict than the majority justices', and she indicates that the program at issue would survive it. 50 Ginsburg's dissent represents her effort to highlight common ground with the other justices' opinions while striving to keep open the possibility that the Court would apply a different standard to future affirmative action cases. 51 Ginsburg has also voiced opposition to differentiating rigidly between the standards for reviewing race-based and gender-based classifications. Because there is no constitutional mandate for gender equality, Ginsburg, like many other advocates, relied in part on analogizing gender-based to race-based discrimination when she argued for heightened scrutiny of gender-based classifications before the Supreme Court during her years working with the ACLU. 52 In Reed v. Reed, 53 for example, Ginsburg contends that sex, like race, is a suspect classification, and compares sex-based to racebased classifications, showing how both are based on and perpetuate discrimination. 54 Ginsburg also grounds her VMI opinion in part in the race discrimination line of cases by citing to Sweatt v. Painter, pointing out the similarity between "separate but equal" arguments with respect to both race and gender discrimination, and
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56
At the same time that she emphasized the similarities between race and gender to advance her goal of achieving heightened scrutiny for gender-based classifications, however, Ginsburg has also recognized the inaccuracy of the analogy. While race and gender are immutable characteristics (although both are more fluid than is commonly acknowledged) 57 and both have been the basis for creating formal legal disadvantages in civic life, there are differences between the two categories. 58 There is no sex-based segregation the way that there is race-based segregation, and women are not a minority with respect to men.
59 Furthermore, sex-based and race-based discrimination have had different histories and motivations. 60 Some commentators argue that there remains an inherent difference between women and men with respect to child-bearing while race is now widely considered to be a social construct.
61
In addition, separating methods of reviewing race and gender discrimination does not allow courts to account for the ways that individuals' identities overlap and for the fact that discrimination can be based on a combination of factors. Discrimination against Latina women, for example, can be different from that faced by African-American men. Commentators on the subject have a tendency to discuss African-Americans and women, thus ignoring the existence of African-American women. 62 In contrast, Ginsburg has experienced the phenomenon of intersecting identities and has attributed her difficulty in finding work as a lawyer in the 1950s to 55 See Ray, supra note 51, at 642; United States v. Virginia (VMI), 518 U.S. 515, 553-54 (1996) (concluding that "[i]n line with Sweatt, we rule here that Virginia has not shown substantial equality in the separate educational opportunities . . . at VWIL and VMI"). 56 Ellington et al., supra note 44, at 725 n.220 (noting that Ginsburg differentiated between legislative actions that distinguished between those based on need or ability and those based on gender or race, or "another congenital trait of birth" 
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GRUTTER AND GRATZ AND BEYOND 369 the discrimination she encountered as a Jew, a woman, and a mother. 63 Ginsburg's equal protection analysis therefore shies away from making sharp differentiations in the standard of reviewing race-based and gender-based classifications. She recognizes the problems, both practical and conceptual, in making these types of differentiations.
Consistent with her overall approach to equal protection cases and her alignment with a position that shies away from formal tiers of review, Ginsburg's affirmative action jurisprudence departs from the Court's prevailing formalism in equal protection analysis. She argues that plans that employ racial classifications to remedy the effects of discrimination against particular groups (affirmative action plans) should be subject to a lower standard than those that aim to oppress (discriminatory plans). 64 Contrary to the prevailing trend, Ginsburg favors applying a similar standard to both racebased and gender-based affirmative action plans. She believes that affirmative action is a necessary part of a comprehensive effort to combat discrimination, and grounds this opinion in part in international law. 65 Supported by human rights conventions to which the United States is a party, Ginsburg claims that affirmative action rectifies both civil and social inequalities and helps disadvantaged groups achieve a measure of freedom within the societies that oppress them.
66
When the Supreme Court issued its opinions on the University of Michigan's affirmative action plans in Grutter 67 and Gratz, 68 Ginsburg wrote separately in both cases, concurring in Grutter 69 and dissenting in Gratz. 70 These opinions are striking examples of Ginsburg's flexible approach to equal protection analysis and her willingness to rethink the entrenched tenets of prevailing equal protection review. 2003) ("This insistence on 'consistency,' would be fitting were our Nation free of the vestiges of rank discrimination long reinforced by law. But we are not far distant from an overtly discriminatory past, and the effects of centuries of law-sanctioned inequality remain painfully evident in our communities and schools." (internal citations omitted)).
65 See Ginsburg & Merritt, supra note 35, at 255 (noting that "an 'effective remedy,' in the context of centuries of discrimination . . . must include at least some modes of positive governmental action"). 66 Id. at 254. 67 71 In these cases, white students who had been rejected from the University of Michigan's law school and undergraduate college, respectively, challenged the use of affirmative action for minorities in Michigan's admissions process. They argued that considering race in university admissions constituted an unconstitutional racial classification. The Supreme Court ruled against the plaintiffs in Grutter 72 and in favor of the plaintiffs in Gratz. 73 Both cases were decided within the existing limited framework of applying strict scrutiny to race-based affirmative action and requiring such affirmative action programs to meet stringent requirements in order to be considered constitutional.
The admissions systems that were challenged in the two Bollinger cases differed. In the undergraduate admissions policy at issue in Gratz, applicants were awarded up to a total of 150 points based on a variety of factors, including grade point average (GPA) and standardized test scores. 74 In addition, admissions officers awarded points for "soft factors," including in-state residency, leadership, and participation in community activities. 75 Candidates with more than a certain number of points were admitted, others below a certain number of points were rejected, and those in the middle were earmarked for additional, more individualized review. 76 As part of this system, members of underrepresented minority groups received twenty points solely because of their race or ethnicity.
77
In Grutter, the law school admissions policy involved a more individualized review than did the undergraduate policy in Gratz. The law school considered applicants' LSAT scores and GPAs, and then reviewed other soft factors, including applicants' letters of recommendation, essays, and potential "contributions to the intellectual and social life of the institution."
78 An applicant's race and ethnicity could be included in this consideration. 79 The school 71 Grutter, 539 U.S. at 306; Gratz, 539 U.S. at 244. 72 Grutter, 539 U.S. at 342. 73 Gratz, 539 U.S. at 275. 74 Id. at 253-57. 75 Id. 76 Id. 77 Id. 78 Grutter, 539 U.S. at 315. 79 Id. at 316.
2004] GRUTTER AND GRATZ AND BEYOND 371
aimed to achieve a diverse student body and to admit a critical mass of minority students.
80
A. The Constraints of Diversity: The Majority's Analysis in Grutter and Gratz
The affirmative action policy at issue in Gratz was held to be unconstitutional, and, while the Court ultimately ruled in favor of the affirmative action plan in Grutter, both Gratz and Grutter adhered to conventional equal protection analysis. In both cases, the Court applied strict scrutiny without delving particularly far into the complexities of racial discrimination. The end-product of this analysis is a set of opinions that seem strangely sanitized and removed from the reality of race relations in Twenty-First Century America.
In both Grutter and Gratz, the Court affirmed that all racial classifications, even those intended to benefit minorities, or those in affirmative action programs, were subject to strict scrutiny. 81 In Grutter, the Court reiterated that, although some racial classifications were acceptable, strict scrutiny was necessary to identify and reject those that were not. 82 In order to be deemed constitutional, Michigan University therefore had to demonstrate that its affirmative action plans met the strict scrutiny standard of being narrowly tailored to serve a compelling governmental interest. 83 The Court followed Powell's opinion in Bakke and concluded in both Grutter and Gratz that achieving racial diversity in universities, especially in light of the academic freedom accorded academia, was a compel- 80 Id. 81 Gratz, 539 U.S. at 270 (finding that "[i]t is by now well established that all racial classifications reviewable under the Equal Protection Clause must be strictly scrutinized" (internal quotation marks omitted)); Grutter, 539 U.S. at 326 (holding that "all racial classifications imposed by government must be analyzed by a reviewing court under strict scrutiny. This means that such classifications are constitutional only if they are narrowly tailored to further compelling governmental interests."). 82 Although all governmental uses of race are subject to strict scrutiny, not all are invalidated by it. . . . Whenever the government treats any person unequally because of his or her race, that person has suffered an injury that falls squarely within the language and spirit of the Constitution's guarantee of equal protection. But that observation says nothing about the ultimate validity of any particular law; that determination is the job of the court applying strict scrutiny. When race-based action is necessary to further a compelling governmental interest, such action does not violate the constitutional guarantee of equal protection so long as the narrow-tailoring requirement is also satisfied. Grutter, 539 U.S. at 326 (internal citations and quotation marks omitted). 83 Id. at 326.
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In Gratz, the Court concluded that the undergraduate admissions program's practice of assigning points based on minority status was not narrowly tailored to achieving the compelling state interest of diversity according to Powell's conception of narrow tailoring, because it did not involve a sufficiently individualized review. 85 The Court decided that the point system made admission automatic for most minimally qualified minority students and made race too decisive a factor in admissions decisions. 86 According to the Court, the system placed minority students in one oversimplified category and failed to account for differences in students' backgrounds.
87 To achieve diversity, a narrowly tailored system would involve individualized determinations about particular students, and the school would not admit a large group of minority students with similar backgrounds. 88 The Gratz opinion quotes Powell's statement in Bakke that "critical [admissions] criteria are often individual qualities or experience not dependent upon race but sometimes associated with it."
89
In Grutter, however, the Court ruled that the law school's more individualized system of review, which did not establish a separate admissions track for minorities and considered race and ethnicity in the context of particular applicants' other qualifications, was acceptable.
90
Under this system, membership in an underrepresented minority group was a "plus" but was not decisive in admissions decisions. 91 The Court ruled that this admissions process was more consistent with the Powell opinion in Bakke, and it constituted narrowly tailored means to achieve the compelling state interest of diversity. 92 84 Id. at 329 (finding that "[w]e have long recognized that, given the important purpose of public education and the expansive freedoms of speech and thought associated with the university environment, universities occupy a special niche in our constitutional tradition"). 85 Gratz, 539 U.S. at 271 (referring to Justice Powell's emphasis on considering each applicant individually and assessing his or her qualities and ability to diversify the class, and finding that the college did not provide a consideration of that type). 86 Id. In addition, the Court in Grutter ruled that the law school's goal of achieving a critical mass of minority students was acceptable. 93 According to the Court, since diversity was a compelling state interest and admitting a critical mass of minority students was important to achieving the educational benefits of diversity, striving for a critical mass was satisfactory. 94 The educational benefits of diversity, according to the Court, included achieving cross-racial understanding, breaking down stereotypes, and preparing students for citizenship in a diverse society. 95 Finally, the Court ruled that affirmative action programs should not outlast the need for them, and they should include a sunset provision with periodic reviews to ensure that they are retired once diversity can be achieved without them.
96
Although the Court ultimately approved the affirmative action plan in Grutter, the Court in both Grutter and Gratz discussed affirmative action only within the narrow constraints of the three-tiered equal protection review. Its failure to concomitantly deal openly and frankly with the gravity of racism and its effects on minority students resulted in a glaringly incomplete discussion of affirmative action. The Court decided that rectifying general societal discrimination was not a compelling state interest, 97 so it was limited to vidualized consideration demands that race be used in a flexible, nonmechanical way. It follows from this mandate that universities cannot establish quotas for members of certain racial groups or put members of those groups on separate admissions tracks. Nor can universities insulate applicants who belong to certain racial or ethnic groups from the competition for admission. Universities can, however, consider race or ethnicity more flexibly as a "plus" factor in the context of individualized consideration of each and every applicant. he purpose of helping certain groups whom the faculty of the Davis Medical School perceived as victims of "societal discrimination" does not justify a classification that imposes disadvantages upon persons like respondent, who bear no responsibility for whatever harm the beneficiaries of the special admissions program are thought to have suffered.
To hold otherwise would be to convert a remedy heretofore reserved for violations of legal rights into a privilege that all institutions throughout the Nation could grant at their pleasure to whatever groups are perceived as victims of societal discrimination. That is a step we have never approved.
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B. Ginsburg's Approach: Transcending Formalism
In contrast to the majority opinions, Ginsburg's dissent in Gratz and concurrence in Grutter 99 are notable for their straightforward discussion of issues of justice and fairness, their encouragement of transparency in affirmative action programs, and their flexible treatment of equal protection cases. In both cases, Ginsburg contributes an honest perspective on racial inequality that is sorely lacking in the majority opinions, and demonstrates a corresponding flexibility toward equal protection review.
In Gratz, Ginsburg argues that using the same standard of review for all race-based classifications, including ones that attempt to remedy the effects of discrimination rather than promote it, is inappropriate. 100 Instead, she urges that government decision-makers be allowed to distinguish between policies that burden groups that are already victims of discrimination from those that strive to remedy discrimination and its effects. 101 Ginsburg contends that race is a suspect category only because it has traditionally been Id. 98 See, e.g., Cotter v. City of Boston, 323 F.3d 160 (1st Cir. 2003) (holding that a police department plan to promote minorities served a compelling state interest of rectifying past discrimination within the department).
99 Gratz v. Bollinger, 539 U.S. 244, 298 (2003) (Ginsburg, J., dissenting); Grutter, 342 U.S. at 344 (Ginsburg, J., concurring).
100 Gratz, 539 U.S. at 298.
[T]he Court once again maintains that the same standard of review controls judicial inspection of all official race classifications. This insistence on 'consistency,' would be fitting were our Nation free of the vestiges of rank discrimination long reinforced by law. But we are not far distant from an overtly discriminatory past, and the effects of centuries of lawsanctioned inequality remain painfully evident in our communities and schools. Id. (internal citations omitted) . 101 Id. at 302. To avoid conflict with the equal protection clause, a classification that denies a benefit, causes harm, or imposes a burden must not be based on race. In that sense, the Constitution is color blind. But the Constitution is color conscious to prevent discrimination being perpetuated and to undo the effects of past discrimination.
Id.
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GRUTTER AND GRATZ AND BEYOND 375 used for the purpose of discrimination, not of remedying discrimination, and that the Constitution only prohibits classifications that deny benefits, cause harm, or impose burdens, not those that correct inequalities. 102 In addition, affirmative action in university admissions need not and does not impose an undue burden on white students, as demonstrated by a study showing that the statistical chances for the acceptance of white applicants are not significantly diminished when there are a large number of places in a class and many more white applicants than minority ones. 103 Ginsburg's Gratz dissent also cites studies and statistics demonstrating the racial inequalities in the United States that create a need for government programs to promote equality.
104 She describes the continuing racial disparities in employment, health care, poverty rates, schooling, earnings, real estate transactions, and consumer transactions, as well as the pervasive conscious and unconscious biases that prevent true equality in all areas of society. 105 Ginsburg further observes that permitting race-based classifications that promote, rather than hinder, equality is consistent with international human rights doctrine.
106 She endorses Michigan's "fully disclosed," point-based undergraduate affirmative-action plan because having an open plan is better than achieving the same results surreptitiously, through "winks, nods, and disguises."
107
The Gratz majority opinion asserted that close scrutiny of racebased classifications continues to be necessary because it is important to ensure that these classifications are not "in reality malign, but masquerading as benign," and that they do not unduly burden members of the once-preferred groups.
108 According to Ginsburg, Michigan's undergraduate policy would pass this test because the policy genuinely aimed to rectify the effects of current and past discrimination and there was no evidence of undue harm to non- 102 Id. 103 Id. at 303. "In any admissions process where applicants greatly outnumber admittees, and where white applicants greatly outnumber minority applicants, substantial preferences for minority applicants will not significantly diminish the odds of admission facing white applicants. Similarly, Ginsburg's concurrence in Grutter highlights support for her position drawn from international human rights doctrine that uses affirmative action to protect groups that have historically been subject to discrimination and then discontinues these programs once their objective of remedying discrimination and its effects is achieved. 110 Citing to the International Convention on the Elimination of All Forms of Racial Discrimination and the Convention on the Elimination of All Forms of Discrimination against Women, 111 Ginsburg again emphasizes the persistence of racial bias in that members of minorities still attend predominantly segregated schools with fewer educational resources.
112 She remarks somewhat skeptically that the Court could "hope . . . but not firmly forecast" that affirmative action programs could be discontinued in twenty-five to thirty years because of the achievement of nondiscrimination and genuine equal opportunity. 113 Ginsburg's opinions in Gratz and Grutter offer support for affirmative action in the persistence of discrimination and its effects and consequently urge the application of a different standard of review to remedial classifications than to invidious ones. Ginsburg turns to international human rights doctrine to bolster her position. She advocates for a standard of review for affirmative action that weeds out malign classifications masquerading as benign, without unduly burdening members of the majority. In addition, Ginsburg supports fully disclosed affirmative-action plans, but expresses skepticism about the possibility of being able to sunset affirmativeaction plans in the near future.
IV. THE ROAD AWAY FROM EQUAL PROTECTION FORMALISM: GINSBURG'S CONTRIBUTIONS IN GRUTTER AND GRATZ
Ginsburg's analysis of affirmative action in Gratz and Grutter contributes several important points to the pro-affirmative action, anti-formalism position. Ginsburg addresses issues of societal discrimination and racial injustice openly and transparently and advocates for similar transparency in affirmative action programs. She also emphasizes the importance of international human rights doc-
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GRUTTER AND GRATZ AND BEYOND 377 trine by partly grounding her argument in it. Finally, she offers alternate standards of review that retain some of the conceptual linchpins of equal protection analysis while dispensing with the excessive formalism of the Court's prevailing equal protection review.
A. Laying the Human Rights Foundation
The first striking aspect of Ginsburg's opinions in Gratz and Grutter is their grounding in an open discussion of societal discrimination and racial injustice. The Gratz and Grutter majorities maintain that, in the absence of particularized discrimination, racebased affirmative action may be justified by the state's compelling interest in promoting diversity. 114 Ginsburg, however, supports affirmative action as necessary to fighting general societal discrimination, and uses international human rights doctrine, in addition to United States precedent, to support her view.
In contrast to the Court's rejection of affirmative action to remedy general societal discrimination as a compelling state interest for race-based affirmative action, 115 Ginsburg discusses the persistence of societal discrimination and its effects as justification for affirmative action, 116 and thereby suggests that affirmative action should be grounded in the need to compensate minority groups for societal wrongs committed against them. She writes that "[t]he stain of generations of racial oppression is still visible in our society . . . and the determination to hasten its removal remains vital." 117 Ginsburg believes that general historic oppression itself constitutes justification for adopting affirmative-action plans.
Consistent with her discomfort with the formal standards of review relied on by the Court and with the Court's refusal to lower its standard of review for remedial race-based classifications, Ginsburg's dissenting opinion in Gratz does not dwell on diversity as a 114 Id. at 326-28. compelling state interest to justify affirmative action. Her concurring opinion in Grutter, while explaining that the qualifications for a compelling state interest were not at issue because the majority ruled that the affirmative-action plan satisfied strict scrutiny, 118 discusses general societal injustice. In both cases, Ginsburg justifies the need for affirmative action programs for disenfranchised minorities with statistics on the nationwide persistence of discriminatory attitudes and the lingering effects of past discrimination. 119 In order to pass constitutional muster, affirmative action should not need to be justified as a means of achieving diversity; instead, the general societal injustices committed against certain racial and ethnic groups should themselves provide sufficient justification for taking remedial action.
Ginsburg's position is drastically different from the majority's constrained view of what constitutes a compelling state interest, as illustrated by her support for transparency in affirmative action admissions programs in higher education. Ginsburg writes that colleges should be allowed to rely on the more overt type of affirmative action at issue in Gratz in response to the need for combating general societal discrimination. "One can reasonably anticipate," she writes, that colleges and universities will seek to maintain their minority enrollment-and the networks and opportunities thereby opened to minority graduates-whether or not they can do so in full candor through adoption of affirmative-action plans of the kind here at issue. Without recourse to such plans, institutions of higher education may resort to camouflage. 120 Ginsburg therefore encourages adoption of affirmative-action plans as a direct response to historical oppression, which would allow universities to be candid and overt in their reliance on such plans.
To Ginsburg, affirmative action is an essential part of any effort to fight discrimination. Eliminating discrimination and its effects means both fighting discrimination itself and correcting its consequences. 121 Affirmative action, according to Ginsburg, advances both civil and economic rights by redressing the lingering 118 Grutter, 539 U.S. at 345. 119 Gratz, 539 U.S. at 298-01; Grutter, 539 U.S. at 345. 120 Gratz, 539 U.S. at 276. 121 Ginsburg & Merritt, supra note 35, at 256-57. Ginsburg quotes U.S. President Lyndon Johnson when he famously declared: "You do not take a person who, for years, has been hobbled by chains and liberate him, bring him up to the starting line of a race and then say, 'You are free to compete with all the others.' " Id. at 255-56. effects of civil rights deprivation and by ensuring the economic and social well-being of groups that experience disproportionate poverty, unemployment, and poor health.
122
The human rights argument that Ginsburg advances in her two Bollinger opinions is consistent with her wider perspective on affirmative action and her belief that affirmative action is necessary to achieve equality. Ginsburg's use of international human rights documents underscores her argument that basic fairness and transcendent, and universal principles of human decency require compensating minorities for social and economic wrongs perpetrated against them. Ginsburg is also generally interested in promoting comparative law and international law analysis in Supreme Court cases, and her willingness to look to international and comparative law for support for affirmative action stems from her belief that doing so can help the Court navigate the difficulties of creating effective affirmative action programs.
123 While other countries 122 Id. at 254. Ginsburg writes: Affirmative action stands at the intersection of these two complementary categories. Affirmative action aims to redress historic and lingering deprivations of the basic civil right to equality, the legacy of slavery in the United States, for example, or of the caste system long entrenched in India. It was also conceived as a means to advance the economic and social well-being of women, racial minorities, and others born into groups or communities that disproportionately experience poverty, unemployment, and ill health. Focusing on affirmative action, we may better comprehend how the two classes of rights (civil and economic), though once and still set apart by politicians, jurists, and scholars, commonly relate to promotion of the health and welfare of humankind.
Id.
123 The United States was once virtually alone in exposing laws and official acts to judicial review for constitutionality. But particularly in the years following World War II, many nations installed constitutional review by courts as one safeguard against oppressive government and stirred up majorities. National, multinational, and international human rights charters and tribunals today play a key part in a world with increasingly porous borders. My message in these remarks is simply this: We are the losers if we do not both share our experience with, and learn from others. That message is hardly original. A prominent jurist put it this way 14 years ago: For nearly a century and a half, courts in the United States exercising the power of judicial review [for constitutionality] had no precedents to look to save their own, because our courts alone exercised this sort of authority. When many new constitutional courts were created after the Second World War, these courts naturally looked to decisions of the Supreme Court of the United States, among other sources, for developing their own law. But now that constitutional law is solidly grounded in so many countries, it is time that the United States
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NEW YORK CITY LAW REVIEW [Vol. 7:357 have looked to the United States in their affirmative action jurisprudence, the U.S. Supreme Court has not exhibited a similar willingness to use comparative and international law. 124 Ginsburg cites two international human rights documents that support the use of affirmative action as a measure for remedying discrimination in her opinions in Grutter and Gratz: the Convention on the Elimination of All Forms of Racial Discrimination (CERD) 125 and the Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW).
126 (The United States has ratified CERD and signed but not ratified CEDAW. 127 ) As Ginsburg has previously written, CEDAW aims to eliminate the prejudices that assign women to certain roles, to create recognition of common responsibility for childrearing, and to allow affirmative action for women to speed up the process of achieving equality. 128 CERD calls for special and discrete measures to ensure equal rights and freedoms and the use of affirmative action when called for. 129 Ginsburg grounds her analysis of affirmative action in Grutter and Gratz in an open discussion of historical discrimination and its effects as well as in international human rights doctrine in a way that starkly differentiates her opinions from the majority's constrained, diversity-bound position. Her support for allowing affirmative action programs to be overt in their efforts to combat racial discrimination is consistent with her general open and transparent approach to the need for affirmative action programs.
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B. Loosening the Language of Equal Protection
Ginsburg's approach to reviewing affirmative action programs is consistent with her general view of affirmative action as a response to general societal discrimination. She creates a more flexible equal protection standard while remaining grounded in precedent by referring to certain concepts that characterize prevailing equal protection jurisprudence, but altering her word choice to avoid the strict formalistic definitions associated with mainstream equal protection analysis. Thus, Ginsburg describes the need for "close review" of affirmative action programs as to ensure that they are not malign classifications masquerading as benign and that they do not unduly burden majority groups. 130 In doing so, she invokes the same general concept of heightened review of racial classifications that characterizes prevailing equal protection analysis, yet dispenses with the formalistic baggage that accompanies such analysis. Moreover, Ginsburg's standard for what constitutes an undue burden is more flexible than that of the majority.
Ginsburg has employed this strategy of relying on conventional equal protection analysis but stretching the parameters of that analysis by altering her language before. For example, Ginsburg has written that affirmative-action plans should match the injuries to be remedied. 131 Ginsburg thereby invokes the concept of "narrowly tailored" by way of analyzing the targeting programs in the context of the societal problems they are to remedy, while evading the loaded connotations of that concept.
Likewise, Ginsburg's proposed test for affirmative action programs echoes the majority's concern to avoid unduly burdening white students, 132 but exhibits greater flexibility in addressing that 130 Gratz, 539 U.S. at 302. Ginsburg writes that "[c]lose review is needed to ferret out classifications in reality malign, but masquerading as benign, and to ensure that preferences are not so large as to trammel unduly upon the opportunities of others or interfere too harshly with legitimate expectations of persons in once-preferred groups" (internal citations omitted). 131 Gender, supra note 34, at 29 (noting that "[m]ovement in [the direction of genuine neutrality with respect to sex-based discrimination] . . . requires remedies necessary and proper to alter deeply entrenched discriminatory patterns. But changing those patterns entails recognition that generators of race and sex discrimination are often different. Neither ghettoized minorities nor women are well served by lumping their problems in the economic sector together for all purposes."). 132 In finding that "the University's policy, which automatically distributes 20 points, or one-fifth of the points needed to guarantee admission, to every single 'underrepresented minority' applicant solely because of race, is not narrowly tailored to achieve the interest in educational diversity [,] " the Court is effectively saying that in order to survive equal protection review, a race-based affirmative action must give the
